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558 SEXTON V. CHICAGO STORAGE CO. tt at. 

Supreme Court of Illinois, 

PATRICK J. SEXTON, Appellant, 

v. 

CHICAGO STORAGE CO. et al., Appellees. 

A transfer by a tenant, of the demised premises, for the unexpired residue of his 
term, is an assignment, making the assignee liable to the original lessor for rent, 
though the instrument of transfer purports to be a lease, reserves a different rent 
from that specified in the original lease, with right of re-entry and forfeiture for 
nonpayment, and provides for surrender of the premises to the original lessee. 

The fact that the original lessor has refused to release his lessee from liability 
for rent, and to accept the rent reserved in the assignment, does not estop him from 
treating the transfer as an assignment. 

That an assignment of a lease was made without the written assent of the lessor, 
in violation of the provisions of the lease, is no defence to a suit by the lessor 
against the assignee for rent. 

Appeal from Appellate Court, first district. 

On May I, 1885, Patrick J. Sexton leased to Frank F. Cole, 
by two separate leases, for different parts of the building, a 
certain warehouse in Chicago, for the term of three years, at 
a rent of £466.66 per month. Nine days later Cole leased this 
warehouse to the Chicago Storage Company, for the whole of 
his unexpired term, at a rental of #300 per month for the first 
year, $500 per month for the second year, and £650 per month 
for the third year, with right of re-entry and forfeiture for non- 
payment of rent, and a covenant by the company to surrender 
possession to him, at the expiration of the term, or sooner de- 
termination of the lease. Sexton treated this second lease as 
an assignment, demanded rent from the company at the rate 
of £466.66 per month, and, on its non-payment, brought this 
suit against the corporation and its stockholders, to dissolve 
the corporation for having ceased to do business, leaving debts 
unpaid. The Superior Court and the Appellate Court both 
held the conveyance from Cole to the company to be a sub- 
lease, and dismissed the bill for want of equity, because the 
defendants were not indebted to complainant. 

Alexander S. Bradley {John N. Jewett and Jewett Bros., of 
counsel), for appellant. 

Kenneth R. Smoot and Monk & Elliott, for appellees. 
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Scholfield, J., June 15, 1889. The evidence sufficiently 
proves that " the Chicago Storage Company has ceased doing 
business." This is not contested by counsel for appellees, 
though they seek to avoid its effect by the circumstance which 
they claim to be proved, that such failure is solely because of 
the seizure and appropriation of its property for the payment 
of rent due from Frank F. Cole alone to appellant. It is there- 
fore manifest that, in determining whether the corporation has 
left debts unpaid, so as to bring the case within section 25, c. 
32, Rev. Stat. 1874, as amended by the Act of May 22, 1877, 
in relation to corporations (Laws 1877, p. 66), the first and 
most important question is, whether the Storage Company is 
an assignee of the term of Frank F. Cole, or only a sub-lessee 
under him, for, if it is an assignee of the term of Frank F. Cole, 
it stands in his shoes as respects his covenant to pay rent, and 
its property is liable to be seized and appropriated to the pay- 
ment of the rent by distress, as was done. If, however, it is 
but a sub-lessee under Frank F. Cole, it is liable only on its 
covenants to him. 

The leases to Frank F. Cole are " for and during " the terms 
named, " and until the 1st day of May, 1888." The lease exe- 
cuted by Frank F. Cole to the Chicago Storage Company is 
of precisely the same premises included by the leases to him, 
and it is in the identical language of those leases, " for and 
during" the term named, "and until the 1st day of May, 
1888 ; " so that the terms all end at the same instant of time. 
No space of time, however minute, therefore, can by any possi- 
bility remain after the term of the Storage Company has ended 
before the expiration of the term of Cole, in which he could 
enter upon or accept a surrender of the premises. The general 
principle, as held by all the authorities, is that, where the lessee 
assigns his whole estate, without reserving to himself a rever- 
sion therein, a privity of estate is at once created between his 
assignee and the original lessor, and the latter then has a right 
of action directly against the assignee, on the covenants run- 
ning with the land, one of which is that to pay rent ; but if the 
lessee sub-lets the premises, reserving or retaining any rever- 
sion, however small, the privity of estate between the sub-lessee 
and the original landlord is not established, and the latter has 
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no right of action against the former, there being neither privity 
of contract nor privity of estate between them. The chief diffi- 
culty has been in determining what constitutes such reserva- 
tion of a reversion. The more recent English decisions, and 
all of the text-books treating of the question, which have been 
accessible to us, hold that, where all of the lessee's estate is 
transferred, the instrument will operate as an assignment, not- 
withstanding that words of devise, instead of assignment, are 
used, and notwithstanding the reservation of a rent to the 
grantor, and a right of re-entry on the non-payment of rent, 
or the non-performance of the other covenants contained in 
it : I Piatt, Leases, 1-9, 102 ; Woodf, Landl. & Ten. (7th Ed.) 
211 (nth Ed.),236; Wood, Landl. & Ten., p. 181, §90; Tayl., 
Landl. & Ten. (8th Ed.) 16, note 2 ; Bac. Abr. tit. " Leases," 
H 3; 2 Prest. Conv. 124, 125; Beardman v. Wilson (1868), 
L. R. 4 C. P. 57; Dot v. Bateman (18 18), 2 B. & Al. 168; 
Wollastonw. Hakewill (1841), 3 Scott, N. R. 593. Undoubtedly 
many cases may be found wherein the lessee has granted to 
another party his entire term, retaining no reversionary interest 
in himself; and it has been held that the relation, as between 
the parties, was that of landlord and tenant, or, perhaps more 
correctly, lessee and sub-lessee, because such was clearly the 
intention of the parties ; but this was the result of contract 
only, and not conclusive upon the original landlord, since he 
was not a party to it. The relation of landlord and assignee 
of a term, however, it has been seen, does not result from con- 
tract, but from privity of estate, and therefore, when the orig- 
inal lessee has divested himself of his entire term, and thus 
ceased to be in privity of estate with the original landlord, the 
person to whom he has transferred that entire term must neces- 
sarily be in privity of estate with his original landlord, and 
hence liable as assignee of the term : See Wood, Landl. & 
Ten. 182, and authorities cited in note 1 ; Van Rensselaer v. 
Hays (1839), 19 N.Y. 68; Pluck v. Digges (183 1), 5 Bligh 
(N. S.) 31; Thorn v. Woollcombe (1832), 3 B. & Ad. 586; 
Carpenters' Union v. Railway Co. (1873), 45 Ind. 281; Smiley 
v. Van Winkle (1856), 6 Cal. 605 ; Blumenbergv. Myres (1867), 
32 Id. 93; Schilling v. Holmes (1863), 23 Id. 227. 

Counsel for appellees contend, and the Courts below ruled 
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accordingly, that the reservation of a new and different rent, 
or the reservation to the lessor of the right to declare the lease 
void for the non-performance of its covenants, and to re-enter 
for such breach, or at the end of the term, coupled with the 
covenant of the lessee to surrender at the end of the term or 
upon forfeiture of the term for breach of covenant, make the 
letting by the lessee a sub-letting and not an assignment of the 
term, notwithstanding the lessee has retained in himself no 
part of the term ; and they rely upon Collins v. Hasbrouck 
(1874), 56 N. Y. 157 ; Ganson v. Tifft (1877), 71 Id. 48 ; Mc- 
Neil v. Kendall ( 1 880), 128 Mass. 245 ; and Dunlap v. Bullard 
(1881), 131 Id. 161, — as sustaining this contention. There is 
general language in Collins v. Hasbrouck quite as broad as 
claimed ; but no question therein presented called for its use, 
and its meaning ought to be limited by the facts to which it 
was applied. There, the first original lease was for the term of 
10 years from the 1st of April, 1864; the second was for the 
term of 9 years from the 1st of April, 1865. Thus both ex- 
pired April 1, 1874. The sub-lease was for the term of two 
years and seven months from the 1st of September, 1867, — 
that is to say, until the 1st of April, 1870, — with the privilege, 
however, to the lessee to extend the term four years, or until 
April 1 , 1 874, by giving two months' notice, etc. The plaintiff 
claimed that the leases were forfeited by the sub-letting, and 
the Court so held. No distinction was taken, in the opinion 
of the Court, between an absolute demise until the end of the 
term and a mere privilege to have the demise extended four 
years, which was until the end of the term. We have held 
that a similar clause in a lease is not a present demise, but a 
mere covenant, which may be specifically enforced in chancery, 
or upon which an action at law may be maintained for a breach 
of covenant: Hunter v. Silvers (1853), 15 111. 174; Sutherland 
v. Goodnow (1884), 108 Id. 528. And it would seem quite 
evident that, in no view, could the reversion have passed until 
after the grantee elected to have the term for four years longer; 
and so, when the lease was executed, there was still a rever- 
sionary interest in the sub-lessor of four years, subject, though 
it may have been, to be thereafter divested by the election of 
the sub-lessee. In Ganson v. Tifft, the sub-lease provided that, 
Vol. XXXVII.— 36 
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at the expiration of the term, or other sooner determination 
of the demise, the lessee should surrender the demised prem- 
ises to the lessors, and the Court said : " This constitutes a 
sub-lease of the premises, and not an assignment of the term." 
In Sttwart v. Railroad Co. (1886), 102 N. Y. 601, there was a 
demise by the lessee to the Long Island Railroad Company 
for a term longer than that held by the lessee. There was also 
a different rent to be paid than that provided to be paid by the 
original lease, and there was a reservation of the right to re- 
enter for non-payment of rent, etc. It was held that, as to the 
original landlord, this amounted to an assignment of the lease, 
and that its character was not destroyed by the reservation 
therein of a new rent to the assignor with a power of re-en- 
tering for non-payment of rent, or by its assumption of the 
character of a sub-lease. The Court, after laying down the 
rule substantially as we have heretofore stated it to be recog- 
nized by the text-books and recent English decisions, said : 

" The effect, therefore, of a demise by a lessee for a period equal to or exceed- 
ing his whole term is to divest him of any reversionary right and render his lessee 
liable, as assignee, to the original lessor, but at the same time the relation of land- 
lord and tenant is created between the parlies to the second demise, if they so 
intended." 

Citing Tayl., Landl. & Ten. (7th Ed.) § 109, note ; Id. § 16, 
note 5 ; I Washb., Real Prop. (4th Ed.) 515, note 6; Adams v. 
Beach (1850), I Phila. (Pa.) 99; Carpenters' Union v. Railway Co. 
(1873), 45 Ind. 281 ; Lee v. Payne (1856), 4 Mich. 106; Lloydv. 
Cozens (1830), 2 Ashm. (Pa.) 13 ; Wood, Landl. & Ten. (Banks' 
Ed.) 347, — and then adding: "These rules are fully recog- 
nized in this State : Prescott v. De Forest (1819), 16 Johns. (N. 
Y.) 159; Bedford v. Terhune ( 1 864), 30 N. Y. 457; Davis v. 
Morris (1867), 36 Id. 569; Woodhull 'v. Rosenthal. '(1875), 61 Id. 
382, 391, 392." In speaking of the ruling in Collins v. Has- 
brouck, supra, after stating the facts, the Court said : 

"In the opinion, the question is discussed whether the sub-lease amounted to an 
assignment of the term of the original lease, or a mere sub-letting or re-letting of 
part of the demised premises. This question, in view of the result reached on the 
question of waiver, ceased to be controlling ; but, in discussing it, the learned 
judge delivering the opinion made some remarks touching the effect of reserving a 
new rent in the sub-lease, and of reserving to the original lessee a right of reentry 
for a breach of condition by his lessee, which have given rise to some confusion. 
The features of the instrument, which are above referred to, would be proper sub- 
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j«cts of consideration for the purpose of determining whether the relation of land- 
lord and tenant was created as between the original lessee and his lessee, and bore 
upon the question then before the Court, viz., whether the second lease was a sub- 
letting or re-letting of part of the demised premises, which constituted a breach of 
the covenant not to sub-let or re-let. But the question of privity of estate between 
the original lessor and the lessee of his lessee was not in the case. The determi- 
nation of the question depends upon whether the whole of the term of the origi- 
nal lessee became vested in his lessee, and the circumstances that the second lease 
reserves a different rent or a right to entry for breach of condition are immaterial." 

And, after quoting many authorities to sustain that position, 
the opinion proceeds : 

" The cases which hold, that where a lessee sub-leases the demised premises for 
the whole of his term, but his lessee covenants to surrender to him at the end of 
the term, the sub-lease does not operate as an assignment, proceed upon the theory 
that, by reason of this covenant to surrender, some fragment of the term remains 
in the original lessor. In most of the cases, and in the earlier cases in which this 
doctiine was broached, the language of the covenant was that the sub-lessee would 
surrender the demised premises on the last day of the term." 

It is true that in this case, as has been before stated, the 
lessee demised for a number of years beyond the term for 
which he held ; but it is impossible that, upon principle, there 
can be any difference between a demise of an entire term, which 
can leave no possible space of time remaining in the lessor, 
and a demise for any additional time beyond the term ; for, 
since no one can demise what he does not have, all that can 
pass by the demise, in the latter instance, is the entire term of 
the lessor. If, here, the demise of Frank F. Cole vests his 
entire interest in the property, as it professes to do, " for and 
during " the remainder of his term, " and until the 1st day of 
May, 1888," it cannot be that any portion, however short in 
duration, of the term granted him by the leases of appellant, 
remained in him, because they are limited by the same words 
precisely, namely, " for and during " the term, " and until the 
1st day of May, 1888." In McNeil v. Kendall (1880), 128 
Mass. 245, there were easements reserved from the effect of 
the lease. In Dunlapv. Bullard (1881), 131 Id. 161, how- 
ever, the facts are analogous in principle to those here in- 
volved; and it was held that the demise of the entire term of 
the lessee was a sub-lease and not an assignment, because of 
the ri<rht reserved in the lease for the lessor to re-enter and 
resume possession for a breach of the covenants. But this is 
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held upon the ground that, under the decisions of that Court, 
the right to re-enter and forfeit the lease is a contingent rever- 
sionary estate in the property ; the Court having previously 
held, in Austin v. Parish (1838), 21 Pick. (Mass.) 215-223, and 
Church v. Grant (1855), 3 Gray (Mass.) 142-147, that, where 
an estate is conveyed to be held by the grantee upon a condi- 
tion subsequent, there is left in the grantor a contingent rever- 
sionary interest, which is an estate capable of devise. It has 
been suggested that these decisions are predicated upon a local 
statute, (see Tied., Real Prop, note i,p. 11 7, and note 1, p. 904, 
6 Amer. & Eng. Cyclop. Law.), but whether this be true or not, 
the decisions are plainly contrary to the principles of the com- 
mon law. The right to enter for breach of condition subse- 
quent could not be alienated, as it could have been had it been 
an estate ; and Coke says : " The reason hereof is for avoiding 
of maintenance, suppression of right, and stirring up of suits ; 
and therefore nothing in action, entry or re-entry can be granted 
over:" Co. Litt. § 347 (214a). See, also, 1 Com. Dig. tit. 
" Assignment," C 2, p. 688 ; 3 Com. Dig. tit. " Condition," O 
I, p. 124; 4 Kent, Comm. (8th Ed.) 126, 123 ; 1 Prest. Est. 20, 
21 ; Shep. Touch. 1 17, 121. It is said in 1 Washb., Real Prop. 
(2d Ed.) 474, 45 1 : 

" Such a right [i. e ., to enter for breach of condition subsequent] is not a rever- 
sion, nor is it an estate in land. It is a mere chose in action, and, when enforced, 
the grantor is in by the forfeiture of the condition, and not by the reverter." 

To like effect is, also, Tied., Real Prop. § 277 ; 6 Amer. & 
Eng. Cyclop. Law, 903 ; Tayl., Landl. & Ten. (8th Ed. § 293 ; 
Southard v. Railroad Co. (1856), 26 N.J. L., 13, 21 ; Webster 
v. Cooper (1852), 14 How. (55 U. S.) 488, 501 ; Schulenbergv. 
Harriman (1874), 21 Wall. (88 U. S.), 44, 63 ; Nicott v. Rail- 
road Co. (1854), 12 N. Y. 121. 

It is true that, by section 14 of our statute in relation to 
landlord and tenant (Rev. St. 1874, p. 659) : 

" The grantees of any demised lands, tenements, rents, or other hereditaments, 
or of the reversion thereof, the assignees of the lessor of any demise, and the heirs 
and personal representatives of the lessor, grantee, or assignee, shall have the same 
remedies, by entry, action, or otherwise, for the non-performance of any agreement 
in the lease, or for the recovery of any rent, or for the doing of any waste or other 
cause of forfeiture, as their grantor or lessor might have had if such reversion had 
remained in such lessor or grantor." 
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But this does not make what was before but a chose in ac- 
tion an estate. The right to enter for breach of covenant is 
still but a remedy for enforcing performance of a contract which 
may be defeated by tender : Tayl., Land. & Ten. (8th Ed.) 302. 
As is said by the Court in De Peysterv. Michael (1852), 6 N. 
Y. 467, 507, in speaking of the effect of a like statute of New 
York : " The statute only authorized the transfer of the right, 
and did not convert it into a reversionary interest, nor into any 
other estate." See, also, Nicollv. Railroad Co. (1854), 12 N. 
Y. 121, at p. 139. It follows that, in our opinion, the rule as- 
sumed to be followed in Collins v. Hasbrouck, Ganson v. Tifft, 
and Dunlap v. Bullard, supra, is not in conformity with the 
common law, and that it cannot, therefore, be applied here. 

The objection, that the written assent of appellant was not 
obtained to the assignment, cannot be urged by appellees. The 
clause in the leases, in that respect, is for the benefit of, and 
can be set up by appellant alone. He may waive it if he will ; 
and, if he does not choose to set it up, no one else can : Web- 
ster v. Nichols (1882), 104 111. 160; Willoughbyv. Lawrence 
(1886), 1 16 Id. 11; Arnsby v. Woodward (1827), 6 B. & C. 
519; Rede v. Farr{\Z\f), 6 M. & S. 121. 

But counsel insist that appellant is estopped, by his conduct, 
to now allege that the instrument executed by Frank F. Cole 
is an assignment. We have carefully considered the evidence 
bearing upon this question, and we are unable to concur in 
this view. Appellant did refuse to acquiesce in the construc- 
tion placed by appellees upon the lease of Frank F. Cole, and 
to settle with them upon that basis. He refused to release 
Frank F. Cole and accept the Storage Company alone ; and he 
refused to accept the amount of rent which the Storage Com- 
pany obligated itself to pay Frank F. Cole as a satisfaction of 
Frank F. Cole's covenant to pay rent to him ; but he was all 
the time willing that the Storage Company should remain in 
possession, provided the rent due him by his lease to Frank 
F. Cole was paid to him. He knew the terms of the lease of 
Frank F. Cole to the Storage Company, and he afterwards re- 
ceived rent from it, and permitted it to remain in possession. 
The lessee continues, notwithstanding the assignment, liable 
upon his express covenant to pay rent; and the assignee be- 
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comes liable upon the same covenant, by reason of his privity 
of estate, because that covenant runs with the land : Tayl., Landl. 
& Ten. (8th Ed.), § 438 ; 2 Piatt, Leases, 356 ; Walton v. Cronly 
(1835), 14 Wend. (N. Y.) 63; Bailey v. Wells (1859), 8 Wis. 
141. Since appellant might sue Cole, on his express covenant 
to pay rent, and, he having fled the State, take out an attach- 
ment in aid thereof, we perceive no reason why he might not 
at the same time take garnishee process against the Storage 
Company, and recover any debt which it owed him. There is 
certainly nothing in this inconsistent with his ultimately en- 
forcing his liability against that company as assignee of Cole's 
term. It is not shown that the Storage Company has been, by 
anything done or said by appellant, induced to do to its pre- 
judice anything that it would not otherwise have done. No 
judgment has been recovered against it, as garnishee of Frank 
F. Cole, for rent due from it to Frank F. Cole, nor does it ap- 
pear, otherwise, to have been compelled to pay money or incur 
liability by reason of any act or word of appellant proceeding 
upon the recognition of its being liable to Frank F. Cole, as 
such lessee, only. 

For the reasons given, the decree of the Superior Court, 
and the judgment of the Appellate Court, are reversed, and the 
cause is remanded to the Superior Court for further proceed- 
ings consistent with this opinion. 

The distinction between a sub-lease his lord, thus making the tenant an in- 

and an assignment, is a fundamental termediate landlord. The Statute of 

one, based upon principles of the feudal Quia Emptores, 1 8 Edw. I., c. I , put an 

law, and is wholly independent of the end to sub-infeudation, so far as estates 

form of the conveyance : whether this in fee were concerned, and, accordingly, 

purports to be a sub-lease, or an assign- wherever that statute is in force, it is 

ment, is immaterial : Thorn v. Wooll- possible to become a landlord only by 

combe (1832), 3 B. & Ad. 586, 595; granting an estate less than a fee, and 

Bedford v. Terhune ( 1 864), 30 N. Y. thus retaining a reversion : Van Rens- 

453; McNeil v. Kendall (1880), 128 selaer v. Dennison (1866), 35 N. V. 

Mass. 245, 251. 393, 400. 

Under the feudal system, the owner Estates for years, being only chattel 

of a fee could not substitute another in interests, were not included in the feudal 

his place, without his lord's consent. restrictions against alienation, nor did 

This restriction on alienation was they come within the purview of this 

avoided by the practice of sub-infeuda- statute : I Wash., Real Prop. (5th Ed.), 

tion, by which the tenant granted the 462. Hence terms of years could be 

land to be held of him as he held it of sold, even before the Statute of Quia 
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Emptores; while in regard to them sub- 
infeudation can still be practised. 

The difference between alienation and 
sub-infeudation, is the basis of the dis- 
tinction between an assignment and a 
sub-letting, in the present law of land- 
lord and tenant. 

Although this distinction is of so rad- 
ical a nature, it is sometimes difficult to 
determine whether a particular convey- 
ance is a sub lease or an assignment. In 
such cases, the test to be applied is this : 
Does the original lessee retain a rever- 
sion ? In order to retain a reversion, 
the estate he grants must be smaller 
than his. Thus, a sub- lease creates a 
new estate, while an assignment merely 
transfers an existing estate into new 
hands : Comyn, Landl. & Ten. 51, 52. 

The transfers which have been found 
most difficult to classify, are those in 
which, as in the principal case, the 
lessee conveys the land for the entire 
residue of his term, reserving an addi- 
tional, or different rent, with a right of 
re-entry and forfeiture for its non-pay- 
ment, and exacting a covenant to sur- 
render possession to him, at the expira- 
tion of the term, or sooner determina- 
tion of the lease. There are some de- 
cisions to the effect that such an instru- 
ment is a sub-lease : United States v. 
Hickey (1873), 17 Wall. (84 U. S.) 13; 
Dunlap v. Bullard (1881), 1 31 Mass. 
161 : Collamer v. Kelley (1861), 12 
Iowa 319, 322; Collins v. Hasbrouck 
(1874), 56 N. Y. 157, 161 ; but the 
greater number of authorises, both 
English and American, hold it to be an 
assignment : Wollaston v. Hakewell 
(1841), 3 M. & G. 297, 322; Beard- 
man v. Wilson (1868), L. R. 4 C. P. 
57; Doe v. Bateman (1818), 2 B. 
&A1. 168; Smith v. Maplebaci (lj$6), 
1 T. R. 441 ; Hicks v. Downing (1796), 
I Ld. Ray. 99; Bacon's Abr. Leases I, 
3; Bedford v. Terhune (1864), 30 N. 
Y. 453 ; Woodhull\. Rosenthal (1875), 
61 Id. 382, 391 ; Lloyd v. Cozens 



(1830), 2 Ashm. (Pa.) 131 ; Palmer v. 
Edwards (1783), I Doug. 187; Smiley 
v. Van Winkle (1856), 6 Cal. 605. 

In order to make the transaction any- 
thing but an assignment, the estate 
granted must differ from that held by 
the lessee, either in kind, or in degree. 
But as it runs for the same length of 
time as the other, it cannot differ from 
it in degree. Nor does it differ in kind. 
True, it is burdened with a new rent, 
but that does not change its character. 
If a man buys land, allows another to 
acquire a right of way over it, and then 
sells the land, the estate he sells, though 
subject to an easement, is the same one 
that he bought, since a right of way con- 
fers no interest in the land : Garrison v. 
Rudd (1858), 19 111. 558, 564. So, the 
assignee's estate, though burdened with 
a new rent (which is an incorporeal 
hereditament, like a right of way), is 
the very estate held by the lessee. 
Thus, too, it hrs been held that a con- 
veyance of land, to one and his heirs, 
reserving a perpetual rent, gives the 
grantee a fee simple, — the same estate 
as that of his grantor : De Peyster v. 
Afichaet (1852), 6 N. Y. 467. 

Nor does the condition of reentry 
and forfeiture change the nature of the 
estate transferred. Thus, though the 
sale is a conditional one, it is none the 
less a sale. If one sells a piano or 
other chattel, to be paid for in monthly 
instalments upon the condition, that on 
failure to pay any instalment, the title 
shall revert to the seller, this certainly 
is a sale and not a hiring : Latham v. 
Sumner (1878), 89 111. 233: Lucas v. 
Campbell (1878), 88 Id. 447. If land 
is sold upon condition subsequent, the 
vendee takes a fee, though his estate is 
liable to be divested on the happening 
of the condition : Nicholl v. N. Y. &" 
E. R. R. Co. (1854), 12 N. Y. 121, 
132. The principle is the same in sales 
of terms of years. 

So, too, a mortgagee of the term, in 
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possession, is held to be an assignee, 
though his estate is at most an estate 
upon condition: Astor v. Hoyt (1830), 
S Wend. (N. Y.) 617; miliamt v. 
Bosanquet (1819), I B. & B. 238. 

As to the covenant to surrender the 
premises to the lessee, it seems to be 
settled in New York, that the insertion 
of this clause makes the instrument a 
sub-lease: Post v. Kearney (1849), 2 
N. Y. 396 : Collinsv. Hasbrouck (1874), 
56 Id. 157, 161; Ganson v. Tifft 
(1877), 71 H. 48, 54; except when 
the lessee attempts to transfer the land 
for a terra longer than his own : Stew- 
art v. Long Island R. R. Co. (1886), 
102 Id. 601. These cases proceed 
upon the theory that the covenant to 
surrender gives the lessee a reversion of 
an infinitesimal space of time on the 
last day of the term. But this theory 
does not seem to prevail elsewhere. 

All the interest the lessee retains in 
the land, after such a transfer, is a rent 
charge, with a right of reentry for non- 
payment: Pluck v. Digges (1831), 5 
Bligh, N. S. 42 ; Parmenterv. Webber 
(1818), 8 Taun. 593. But a rent charge 
is not an estate : Langford v. Srfmes 
(1857), 3 K. & J. 220, 228 ; Payn v. 
.&?<*/ (1847), 4 Denio (N. Y.) 405, 412; 
Van Rensselaer v. Dennison (1866), 35 
N. Y. 393, 400 ; nor, a right of re-entry, 
a reversion : De Peyster v. Michael 
(1852), 6 Id. 506. If then, the lessee 
retains no estate himself, he must have 
done more than carve a smaller estate 
out of his ; and the transaction is clearly 
an assignment. 

As to the rights and duties of assign- 
ees and sub-lessees respectively, the de- 
cisions are more harmonious. Sub- 
lessee and assignee are both tenants, the 
former of the lessee : Langford v. 
Selmes (1857), 3 K. & J. 228 ; the latter 
of the reversioner : Sanders v. Part- 
ridge (1871), 108 Mass. 556. The as. 
signee stands in privity of estate with 
the reversioner : Walker's Ca.r<? (1587), 



3 Rep. 22; Borland 's Appeal (1870), 
66 Pa. 470; Lester v. Hardesty 
(1808), 29 Md. 50; Donelson v. Polk 
(1885), 64 Id. 501 ; Salisbury v. Shir- 
ley (1884), 66 Cal. 223. The sub-lessee 
has with him no privity whatever : Mc- 
Farlan v. Watson (1850), 3 N.Y. 286; 
Bailey v. Richardson (1885), 66 Cal. 
416,421; Gibson v. Mullican (1883), 
58 Tex. 430, 432. 

Each can take emblements, if his es- 
tate is unexpectedly determined without 
his fault : I Cruise Dig. 271 ; even 
though it be on account of the act, or 
omission, of the lessee himself: Oland 
v. Burdwick (1596), Cro. Eliz. 460; 
unless it be determined by the foreclo- 
sure of a mortgage made before the 
lease : Lynde v. Rowe (1866), 12 
Allen. (Mass.) 100. 

The sub-lessee cannot dispute the 
lessee's title, because the latter is his 
landlord : Tilghman v. Little (1851), 
13 111. 239; nor the lessor's, because 
the lessee, under whom he holds, could 
not : Lee v. Payne (1856), 4 Mich. 106, 
117; Doty v. Burdick (1876), 83 111. 
473. The assignee cannot dispute the 
title of the lessor, who is his landlord : 
Carter v. Marshall (1874), 72 111. 609; 
Green v. Wilson (1887), Ct. App. Ky.; 
but may dispute that of the lessee, who 
is merely his vendor : Blight's Lessee v. 
Rochester (1822), 7 Wheat. (20 U. S.) 

S34, 548- 

An acceptance, by the lessor, of the 
assignee, as his tenant, while it leaves 
the lessee still liable on his express cov- 
enants: Ghegan v. Young (1854), 23 
Pa. 18; Wilson v. Gerhardt (1886), 9 
Colo. 585 ; Oswald v. Fratenburgh 
(1886), 36 Minn. 270; frees him from 
his implied covenants, in whole, or in 
part, according to the extent of the as- 
signment : Walker's Case (1587), 3 
Rep. 22. But no recognition of the 
sub-lessee by the original lessor releases 
the lessee from any of his obligations. 

Both assignee and sub-lessee, being 
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tenants for years, may assign, or sub-let, 
at pleasure unless restrained by express 
covenants : I Cruise Dig. 277. If the 
assignee assigns, he loses all connection 
with the reversioner : Grundin v. Car- 
ter (1868), 99 Mass. 15; Dengler v. 
Michelssen (1888), S. Ct. Cal., unless 
he remains in possession : Negley v. 
Morgan (1863), 46 Pa. 281 ; or unless 
his assignment is merely colorable; 
Beattie v. Parrot S. & C. Co. (1888), 
S. Ct. Mont. If the sub-lessee assigns, 
he remains bound to the lessee by pri- 
vity of contract. If either of them sub- 
lets, it does not change his relations to 
the land, or his landlord : Carter v. 
Hammett (1854), 18 Barb. (N. Y.) 608, 
611. 

Should the assignee assign to the re- 
versioner, the estate for years merges in 
the fee, though any rents, reserved on 
the different assignments, would still re- 
main charged upon the land : Smiley v. 
Van W«/6/^(i8s6),6Cal.6o6. Should 
the sub-lessee assign to the reversioner, 
there would be no merger : Benson v. 
Bolles (1831), 8 Wend. (N. Y.) 175, 
180. 

The lessee cannot, by surrendering to 
the reversioner, destroy the estate of 
either assignee or sub-lessee : A Jams v. 
Goddard (1859), 48 Me. 212; Krider 
v. Ramsey (1878), 79 N. C. 354; Baker 



v. Pratt (1854), 15 111. 568; Bailey v. 
Richardson (1885), 66 Cal. 421 ; but if 
the reversioner enter upon the land, for 
condition broken, both assignee and sub- 
lessee lose their estates : Arnsby v. 
Woodward (1827), 6 B. & C. 519. 

Rent is annexed to both estates, by 
law : Port v. Jackson (1819), 17 Johns. 
(N. Y.) 239, 243 ; and may also be, by 
contract. On the first ground, each 
must pay rent to his own landlord, the 
sub-lessee to the lessee : Gray v. Raw- 
son (1850), II 111. 528; Giddings v. 
Felker (1888), 70 Tex. 1 76; the as- 
signee to the reversioner: Pingry v. 
Wat kins (1843), >5 Vt - 479. Babcock 
v. Scoville (1870), 56 111. 461; Salis- 
bury v. Shirley (1884), 66 Cal. 223. 
On the second ground, both must of 
course pay to him with whom they are 
in privity of contract, — the lessee. 

These contrasted qualities of assign- 
ments and sub-leases, follow naturally 
from the distinction between the two, 
and the basis on which that distinction 
rests. In order to distinguish between 
them, and determine the qualities of 
each, it is only necessary to remember 
that a sub-lease is a hiring, while an 
assignment is a sale. 
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Accident Insurance. 

Suicide, while insane, is not within the meaning of an accident 
policy, which excepts death "caused by suicide," nor is it within 
an exception of death resulting from bodily disease, but is an in- 
jury happening " through external, violent and accidental means," 
for which recovery may be had. Blackstone v. Standard Life and 
Accident Ins. Co., S. Ct. Mich., April 24, 1889. 

Admiralty. 

Limitation of year and day, fixed by the Statute of Westminster, 
within which the owner of a wreck is bound to make his claim, be- 



